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This is exactly how concerned the Court of 
Criminal Appeals is about your unpreserved 
constitutional violations on direct appeal. 



GENERAL 
PRESERVATION 
ISSUES



EX PARTE 
COULLIETTE 

• Preservation issues begin and end with this case. 

• The basic principle is this: if it isn’t preserved, 

the Court will not address it.



OBJECT ON THE 
RECORD

The greatest appellate 

attorney in the world 

can’t do anything with a 

bad record.

Pretrial motions are 

your friend. 



BE 
SPECIFIC

go for the gold star
<--------



WHY BE SPECIFIC?

• Because if the judge says this, anything 

you didn’t specific argue is waived for 

appeal and not preserved. 















TIMELY OBJECT

Don’t be like the rabbit.

If you object after the 

fact, it is too late. 









Specific 

Preservation Issues 



Jury Instructions

Jury instructions do not 

require the magic words, 

but please use them. 

The most important thing is 

making sure the trial court 

understands what you are 

asking for and why. 



Felder v. 

State, 593 So. 

2d 121, 122 

(Ala. Crim. 

App. 1991)

Although the “magic words” were never employed, and 

although defense counsel should have been specific in 

stating the grounds of his objection, it is apparent 

that both defense counsel and the trial court 

understood that the appellant's constitutional 

right against self-incrimination was involved. At 

the hearing on the motion for new trial, defense 

counsel argued that both “Alabama and U.S. 

Constitutional law” guaranteed that the appellant was 

“entitled” to this charge. Defense counsel cited the 

case of Perry v. State, 368 So.2d 310, 312 (Ala.1979), to 

the trial court. A reading of the trial court's response 

to this argument, set forth above, strongly indicates 

that, even had this argument been made at trial, the 

request would still have been denied. Indeed, under 

the particular facts of this case, it would be 

unreasonable and both realistically and practically 

indefensible to hold that the appellant waived this 

issue. In this case, substance must prevail over form.



Rule 404(b)

Everyone has that 

client who is an 

innocent angel until 

the 404(b) notice 

arrives



404(b) 

checklist
 Request notice 

 Raise hell if the notice isn’t timely 

 What kind of case do you have? 

 Does the 404(b) evidence fit an exception? 

 Is there a real and open issue that the 

exception addresses? 

 Is the evidence necessary to address that issue 

and the state’s case? 

 Does the probative value outweigh the 

inherent prejudicial value of the evidence? 

 Get a specific limiting instruction



Self-Defense Immunity



Smith v. State, 279 So. 3d 1199 (Ala. 

Crim. App. 2018)

 Self-defense immunity denials must be challenged in 
a writ of mandamus 

 Have the hearing well before the trial because you 
waive the issue if you don’t mandamus 

Get a 
transcript!!!!!!!



Guilty Pleas

• If your client pleas but has 

an issue for appeal, you 

have to reserve the right to 

appeal and preserve the 

issue. Two very different 

things but both are 

necessary 



Motions for 

judgment of 

acquittal and for a 

new trial



Motion for 

judgment 

of acquittal

 Under Rule 20.1, these motions are used for 

one purpose and one purpose only: 

 “The court, on motion of the defendant 

stating the grounds therefor, or on its own 

motion, shall direct the entry of a judgment 

of acquittal as to any charged offense, or as 

to any lesser included offense, for which the 
evidence is insufficient to support a finding of 

guilty beyond a reasonable doubt”.

 These motions preserve nothing else, but 

without them sufficiency claims are not 

preserved. 



Motion for 

new trial 

 Motions for new trial don’t preserve much of 

anything other than weight of the evidence 

claims, newly-discovered evidence claims, 

or ineffective assistance of counsel claims. 

 A motion for new trial cannot preserve an 

issue that you didn’t object to during trial.

 Technically, Rule 24.1(c)(2) allows relief “for 

any other reason the defendant has not 

received a fair or impartial trial,” but don’t 

expect the court to consider anything other 

than IAC claims to be preserved. 


