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I. Creation of the Alabama Workers’ Compensation Act 

 A sharp rise in the number of on-the-job injuries occurred in all industrialized countries 

when the Industrial Revolution came into full swing in the nineteenth century.  The social burden 

of a large number of people who had become poverty stricken by their employment created 

political pressure for the law to provide for the disabled.  By 1908, almost every industrialized 

country except the United States had some sort of compensation system in place.  In 1919, 

Alabama passed its Workers’ Compensation Act.  1919 Ala. Acts 245.  The Alabama Legislature 

adopted Minnesota’s workers’ compensation statute with only slight modification.  See Brunson 

Milling Co. v. Grimes, 267 Ala. 395 (1958).      

 The first major constitutional challenge to workers’ compensation statutes occurred in 

New York.  An employer argued the no-fault compensation system created by the New York 

Workers’ Compensation Act deprived the employer of its property without due process of law in 

violation of the Fourteenth Amendment of the United States Constitution.  New York Cent. R.R. 

v. White, 243 U.S. 188, 61 L. Ed. 667, 37 S. Ct. 247 (1917).  The United States Supreme Court 

upheld the New York Workers’ Compensation Act, and found it was neither arbitrary nor 

unreasonable to require industry to compensate its disabled workers when an accident arises out 

of that business.  Id.  The United States Supreme Court issued three separate opinions in 1917 

that upheld all then-recognized types of workers’ compensation law against complaints of federal 

constitutional violations. 1 Terry A. Moore, Alabama Workers’ Compensation § 3:2 (2d ed. 

2013).   

 The Alabama Supreme Court first upheld the Alabama Workers’ Compensation Act in 

1921.  Woodward Iron Co. v. Bradford, 206 Ala. 447 (1921).  The Court ruled the “[d]efendant, 

employer, had the option of avoiding the compensation Act, but, having elected to accept the 
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same, is bound by its provisions and waived the right to invoke constitutional objections to 

same.”  Id.  The Alabama Workers’ Compensation Act is generally challenged on the basis that it 

violates Section 13 of the Alabama Constitution of 1901.  However, every constitutional 

objection made to the workers’ compensation laws in Alabama has ultimately been rejected by 

the courts. 1 Terry A. Moore, Alabama Workers’ Compensation § 3:1 (2d ed. 2013).  Alabama 

courts have determined that the enactment of workers’ compensation laws is a valid exercise of 

legislative power which does not violate either state or federal constitutional provisions.  Id.  The 

Alabama Supreme Court has consistently held that parties impliedly contracted into the 

compensation system because the Alabama Workers’ Compensation Act is elective rather than 

compulsory.  See, e.g., Grantham v. Denke, 359 So. 2d 785 (Ala. 1978).      

 The workers’ compensation system is a completely distinct body of law.  In a workers’ 

compensation case, the employee has given up certain rights available under the tort system in 

exchange for the certainty and immediacy of a limited award.  Therefore, liability issues, 

available remedies, and the judicial view of the evidence in a workers’ compensation case are 

completely dissimilar to those in a tort claim.  In proving liability in a workers’ compensation 

claim, fault is completely irrelevant unless the employee engages in willful misconduct pursuant 

to Ala. Code § 25-5-51.  All that a plaintiff must prove is that he or she was injured by an 

accident arising out of and in the course of his or her employment with the defendant, and the 

appropriate notice was given to the employer.  Fault always comes into play to some extent in a 

tort claim.   

 In a tort claim, all damages that can be proven can be awarded (i.e., pain and suffering, 

actual lost wages, lost earning capacity, punitive damages, loss of consortium, disfigurement, 

loss of enjoyment of life, medical bills, etc.).  See Charles W. Gamble, Alabama Law of 
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Damages (3d ed. 1994).  In a workers’ compensation claim in Alabama, however, three benefits 

are available: (1) lifetime medical coverage for all reasonable and necessary medical expenses 

that are related to the on-the-job injury and provided by an authorized treating physician; (2) 

compensation based upon injuries to scheduled members of the body or upon loss of earning 

capacity; and (3) payment of vocational rehabilitation expenses, if appropriate. 

 The workers’ compensation system represents a trade-off between employers and 

employees.  The employees give up their rights to be ultimately “made whole” under the tort 

system by foregoing all the damages available in a tort claim.  The employers receive the 

protection of the exclusivity provisions of the Alabama Workers’ Compensation Act and avoid 

the possibility of general damages.       

II. Nora Clower v. CVS Caremark Corp. – House of Cards? 

 In Clower v. CVS Caremark Corp. (01-CV-2013-904687), a Jefferson County Circuit 

Court Judge, Pat Ballard, entered an order in a workers’ compensation case on May 8, 2017, 

which found Ala. Code § 25-5-68 to be unconstitutional under Article 1, § 13 of the Alabama 

Constitution and under the guarantee of equal protection expressed in the Fourteenth 

Amendment of the United States Constitution.  In addition, Judge Ballard found Ala. Code § 25-

5-90(a) to be unconstitutional as a violation of the separation of powers guarantee expressed in § 

43 of the Alabama Constitution and the due process protection of the state and federal 

constitutions.  Pursuant to the non-severability provision of Ala. Code § 25-5-17, the entire 

Alabama Workers’ Compensation Act is invalid if any provision is adjudged to be invalid by any 

court of competent jurisdiction.  Thus, Judge Ballard’s order declared the entire Alabama 

Workers’ Compensation Act unconstitutional.  The order was stayed to allow the Alabama 

Legislature to cure the constitutional deficiencies caused by Ala. Code §§ 25-5-68 and 25-5-90.  
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A. Ala. Code § 25-5-68 – Maximum Compensation for Permanent Partial Disability  

 Ala. Code § 25-5-68 provides, in pertinent part, that “the maximum compensation 

payable for permanent partial disability shall be no more than the lesser of $220.00 per week or 

100 percent of the average weekly wage.”  Clower argued the $220 cap found in Ala. Code § 25-

5-68 violated the Fourteenth Amendment to the U.S. Constitution because the statute 

impermissibly established two classes of disparately treated injured workers without a rational 

basis.  In addition, Clower contended the $220 cap violated Article 1, § 13 of the Alabama 

Constitution because the statute failed to provide an adequate remedy to injured workers with a 

permanent partial disability.   

 Judge Ballard found that Ala. Code § 25-5-68, with no identifiable rational basis, created 

a group of injured workers that was entitled to indexed benefits for temporary total disability and 

permanent total disability and a second group of injured workers that was not entitled to indexed 

benefits for permanent partial disability.  By “indexed benefits,” Judge Ballard referred to 

benefits that increased annually due to a rise in the State of Alabama’s average weekly wage.  

The maximum compensation for temporary total disability benefits and permanent total 

disability benefits has increased annually, but the $220 cap for permanent partial disability 

benefits was not indexed and has remained the same for more than three decades.  To put in 

perspective, the maximum compensation payable for temporary total disability and permanent 

total disability under Ala. Code § 25-5-68 has increased from $303.00 per week for injuries 

occurring on or after July 1, 1985 to $843.00 per week for injuries occurring on or after July 1, 

2017.  The 1984 amendments to the Alabama Workers’ Compensation Act created the statutory 

$220 cap for permanent partial disability resulting from accidents occurring after February 1, 

1985.      
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 An injured worker receives the maximum compensation of $220 a week for an injury 

resulting in permanent partial disability regardless of whether the worker earns $3,000 or $350 a 

week.  Judge Ballard stated in his order that “[t]here is little credibility in telling two injured 

workers, both of whom are 99% disabled due to work injuries, that they both get $220 per week 

in PPD – when one earns $8.50 per hour for a 40-hour work week, and the other earns an annual 

salary of $125,000.”   

 Clower presented data to the Court which showed $220 per week exceeded minimum 

wage and the poverty level for a family of four when the 1984 amendments to the Alabama 

Workers’ Compensation Act established the $220 cap.  Judge Ballard indicated that $220 had 

fallen from its genesis of 164% of 40 hours work for minimum wage in 1985 to 76% of 40 hours 

worked for minimum wage today, and from 105% in 1985 to 46.4% today of the poverty level 

for a family of four.  The order further noted the $220 cap represented 69% of the State of 

Alabama’s average weekly wage in 1985, but now only represented 26.4% of the average weekly 

wage.  Judge Ballard found the $220 cap for permanent partial disability benefits in Ala. Code § 

25-5-68 was unconstitutional under Article 1, § 13 of the Alabama Constitution since the $220 

cap was not indexed to keep up with prevailing wages and the cost of living.     

B. Ala. Code § 25-5-90(a) – 15% Attorneys’ Fees 

 Clower further challenged the constitutionality of Ala. Code § 25-5-90(a), which caps 

attorneys’ fees at 15% of the compensation awarded or paid in a workers’ compensation claim. 

Ala. Code § 25-5-90(a) provides, in pertinent part, that “the judge, upon the hearing of the 

complaint for compensation, either by law or by settlement, shall fix the fee of the attorney for 

the plaintiff for his or her legal services and the manner of its payment, but the fee shall not 

exceed 15% of the compensation awarded or paid.”  Judge Ballard found that previous Alabama 
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precedent established in Woodward Iron Co. v. Bradford, 206 Ala. 447, 90 So. 803 (1921), was 

distinguishable because a worker’s participation under the Alabama Workers’ Compensation Act 

was not elective under Ala. Code § 25-5-54, and determined the constitutionality question raised 

by Clower had not already been decided under Alabama law.   

 Judge Ballard stated the Florida Supreme Court and the Utah Supreme Court in 2016 

struck legislative caps on attorneys’ fees in workers’ compensation proceedings.  In Castellanos 

v. Next Door Co., 192 So. 3d 431 (Fla. 2016), the Florida Supreme Court reviewed the 

constitutionality of a mandatory fee schedule that permitted only a fixed fee rather than a 

reasonable fee.  The mandatory fee schedule in Castellanos was declared unconstitutional by the 

Florida Supreme Court for violating state and federal constitutional due process guarantees.  

Judge Ballard asserted statutes fail to survive challenges under the federal guarantee of due 

process if they deny rights and benefits on the basis of facts presumed to exist and to be true in 

the absence of affording an individual the opportunity of defending those facts.  Judge Ballard 

declared Ala. Code § 25-5-90(a) to be unconstitutional because the statute failed to afford due 

process of law.       

 Judge Ballard noted regulating attorneys’ fees in Alabama has historically been a 

function of the judicial branch of government rather than the legislative branch, and stated the 

Utah Supreme Court in Injured Workers’ Ass’n of Utah v. Utah, 2016 Utah 21, 374 P.3d 14 

(2016), found a statute that established a “sliding scale” fee schedule to be unconstitutional under 

the state constitution’s separation of powers clause.  Judge Ballard determined that Ala. Code § 

25-5-90(a) constituted legislative trespass into a function reserved to the judicial branch of 

government, and found Ala. Code § 25-5-90(a) was unconstitutional under Alabama’s 

constitutional guaranty of separation of powers.        
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C. What Ultimately Happened in Clower v. CVS Caremark Corp.? 

 Judge Ballard stayed the order and invited the Alabama Legislature to address these 

constitutional issues, but the Alabama Legislature has not taken any action to date.  Clower and 

CVS Caremark Corp. entered into a settlement of all benefits under the Alabama Workers’ 

Compensation Act on November 8, 2017.  Judge Ballard’s order approving the settlement failed 

to mention his prior order of May 8, 2017 that declared the Alabama Workers’ Compensation 

Act to be unconstitutional.     
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HISTORICAL COMPARISIONS OF THE MAXIMUM COMPENSATION AMOUNTS 

Date  Temporary/Permanent Total Disability Permanent Partial Disability  

7/1/1985    $303     $220 

7/1/1986     $319     $220 

7/1/1987    $331     $220 

7/1/1988    $344     $220 

7/1/1989    $357     $220 

7/1/1990    $369     $220 

7/1/1991    $385     $220 

7/1/1992    $400     $220 

7/1/1993    $419     $220 

7/1/1994    $427     $220 

7/1/1995    $443     $220 

7/1/1996    $458     $220 

7/1/1997    $474     $220 

7/1/1998    $493     $220 

7/1/1999    $510     $220 

7/1/2000    $531     $220 

7/1/2001    $549     $220 

7/1/2002    $569     $220 

7/1/2003    $587     $220 

7/1/2004    $607     $220 

7/1/2005    $629     $220 

7/1/2006    $651     $220 

7/1/2007    $682     $220 

7/1/2008    $706     $220 

7/1/2009    $729     $220 

7/1/2010    $740     $220 

7/1/2011    $755     $220 

7/1/2012    $771     $220 

7/1/2013    $788     $220 

7/1/2014    $794     $220 

7/1/2015    $813     $220 

7/1/2016    $832     $220 

7/1/2017    $843     $220 
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EFFECT OF THE $220 CAP FOR PERMANENT PARTIAL DISABILITY 

TO THE BODY AS A WHOLE 

 

 

 

Average Weekly Wage   % of Disability Required to Reach $220 Cap 

 

$400 Average Weekly Wage   =   83% - 99% 

$500 Average Weekly Wage   =    66% - 99% 

$600 Average Weekly Wage  =    55% - 99% 

$750 Average Weekly Wage   =   44% - 99% 

$900 Average Weekly Wage   =    37% - 99% 

$1,000 Average Weekly Wage =    33% - 99% 

$1,200 Average Weekly Wage  =    28% - 99% 

$78,000 year ($1,500 week)   =    22% - 99% 

$88,400 year ($1,700 week)   =    19% - 99% 

$98,800 year ($1,900 week)  =    17% - 99% 


